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Xu ly thé nao khi nguoi lao dong nghi viéc 5
ngay lién tuc tré I1én?
10:13 04/10/2024

Ong Quang Trong Muén (Péng Nai) hoi, ngudi lao déng nghi viéc ma khéng c6
ly do chinh dang tur 5 ngay lam viéc lién tuc tré Ién, thi cé thudc trudng hop
ngudi lao déng don phuong cham dut hgp dong lao dong trai phap luat - theo
Diéu 39 - BO luat Lao dong hay khong?

Ong Muén cling muén biét, trudng hop nay ngudi lao ddng cé phai béi thudng
cho nguoi sit dung lao dong nlra thang tién luong theo Khoan 2 Diéu 40 B6 Luat
Lao dong khong?

Anh minh hoa

Vé van dé nay, Ludt su Tran Van Toan, Van phong Luat su Khdanh Hung, Boan
Ludt su' TP. Ha Noi tra 10i nhu sau:

Diéu 39 B luat Lao ddng nam 2019 quy dinh, don phuong cham dit hgp dong
lao ddng trai phap luat la truong hgp cham ddt hgp dong lao ddng khoéng ding
quy dinh tai cac biéu 35, 36 va 37 cla B0 luat nay.


https://vanban.chinhphu.vn/?pageid=27160&docid=198540

Piéu 35 B0 luat Lao dong quy dinh vé quyén don phuong cham dut hgp déng
lao ddng cla ngudi lao dong. Ngudi lao ddng cé quyén don phuong cham dit
hop dong lao dong sau khi da bao trudc cho ngudi s dung lao ddng biét, tuan
thu thoi han bdo trudc va moét sé trudng hgp khéng can bao truéc.

Truong hop nguoi lao dong don phuong cham dit hgp dong lao dong khéng
dung quy dinh tai Diéu 35 BJ luat Lao dong thi méi dugc hi€u la ngudi lao dong
don phuong cham dut hogp dong trai phap luat theo quy dinh tai Diéu 39 va sé
phai thuc hién nghia vu cla ngudi lao déng khi don phuong cham dit hgp déng
tradi phép luat theo quy dinh tai Diéu 40 cta B6 luat nay.

NGi dung Diéu 35 B luat Lao ddng khdng cé quy dinh vé trudng hop ngudi lao
dong tu y bé viéc ma khoéng cé ly do chinh ddng tir 5 ngay lién tuc tré I1én. Theo
luat su, khai niém bé viéc gan vaéi khodng thoi gian bé viéc ngan han dugc hiéu
dé la khoang thaoi gian ngudi lao dong tam dung thuc hién hgp déng lao déng
ma khdng cé ly do chinh dang.

Vi vay, khéng cé co sé phap luat suy doan nguoi lao déng tu y bd viéc ma
khéng cé ly do chinh dang tir 5 ngay lién tuc tré 1én (da hoac sé tré lai lam viéc)
la truong hop nguoi lao ddng don phuong cham ddt hgp dong lao dong trai
phap luat.

Truong hop ngudi lao dong khéng cé hanh vi don phuong cham ddt hgp dong
lao dong trai phap luat thi khong cé nghia vu boi thuong cho ngudi st dung lao
dong nlra thang tién luong néu tai Khoan 2 Diéu 40 cua B6 luat nay.

Piém e Khodn 1 va Khoan 3 Diéu 36 B luat Lao ddng cé quy dinh quyén don
phuong cham dut hgp déng cda ngudi st dung lao ddng ma khdng phai bao

trudc cho nguoi lao déng doi vai truong hop "ngudi lao dong tu'y bd viéc ma

khong cé ly do chinh dang tur 05 ngay lién tuc tré [én".

Diéu 37 BO luat nay quy dinh nguoi sir dung lao dong khéng dugc thuc hién
guyén don phuong cham dut hgp dong lao dong doi véi nguoi lao dong trong
mot so truong hop.

Truong hop ngudi st dung lao ddng don phuong cham ddt hgp dong lao ddng
trdi phap luat thi nguoi s dung lao dong phai thuc hién nghia vu quy dinh tai
Diéu 41 cua B0 luat nay.

Khi ngudi st dung lao déng don phuong cham dut hgp déng lao déng dung quy
dinh hay khéng ding quy dinh tai Diéu 36, Diéu 37 B0 luat Lao dong, thi hanh vi
don phuong dé cla ngudi st dung lao ddng thuc hién, khong phai la hanh vi cla
ngudi lao déong nén ngudi lao déng khong cé nghia vu boi thuong cho nguoi su



dung lao dong nlra thang tién luong néu tai Khoan 2 Diéu 40 cta B luat nay.

Theo luat su, trudng hop ngudi lao dong tu'y bd viéc ma khdng cé ly do chinh
dang tir 5 ngay lién tuc tré 1én la truong hop vi pham ky luat lao déng, néu
trudng hop nay da dugc quy dinh trong ndi quy lao dong.

Can c quy dinh tai Khodn 4 Diéu 125 B6 luat Lao ddng, khi nguoi lao dong tu'y
bd viéc 5 ngay cong don trong thai han 30 ngay hoac 20 ngay c6ng don trong
thai han 365 ngay tinh tr ngay dau tién tuy bo viéc ma khong cé ly do chinh
dang, thi cé thé bi xem xét, ap dung hinh thic ky luat sa thai, la hinh thic ky
luat nang nhat doéi véi nguoi lao dong vi pham ky luat lao dong.

Viéc ap dung hinh thdc sa thai can phai tuan thd chat ché cac nguyén tac va
trinh tu, tha tuc x& ly ky luat lao déng, thuc hién trong thai hiéu 6 thang ké tir
ngay xay ra hanh vi vi pham. Luu y céc truong hgp khong dugc sa thai nguoi lao
dong (bPiéu 122, biéu 123 BO luat Lao dong).

Nguoi st dung lao dong khi thuc hién quyén don phuong cham dit hop dong lao
dong trong truang hop quy dinh tai Diém e Khodn 1 Diéu 36 hoac sa thai theo
quy dinh tai Khoan 4 Diéu 125 B0 luat Lao dong, trudc khi ra quyét dinh can
xem xét, danh gia ky luéng yéu t6 "khéng cd ly do chinh dang" khi nguai lao
dong tu'y b viéc 5 ngay lién tuc hoac 5 ngay cong don trong thai han 30 ngay.

Luu y cac truong hop dugc coi la cé ly do chinh dadng bao gom thién tai, hda
hoan, ban than, than nhan bi 6m c6 xac nhan clta co sé khdm bénh, chita bénh
c6 thdm quyén va truong hop khac dugc quy dinh trong néi quy lao dong.

T. Huong (Nguodn: https://baochinhphu.vn/)
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